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No one should rely on this outline as legal advice. In every situation, the application of the rules requires careful analysis by counsel who is familiar with your particular situation.
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RECENT LEGISLATION AND OTHER DEVELOPMENTS AFFECTING HEALTH AND WELFARE PLANS

Continuation Coverage

A. New COBRA Regulations

On May 26, 2004, the Department of Labor (the “DOL”) issued final regulations implementing the notice requirements under the Consolidated Omnibus Budget Reconciliation Act of 1985 (“COBRA”), to be effective as of the first day of the first plan year that occurs on or after November 26, 2004.  For calendar year plans this means the new regulations are effective January 1, 2005.

1. The General (Initial) Notice

a. The regulations provide minimum timing and content requirements for the initial notice (called the “general notice” under the new regulations). 

i. The general notice must be provided within 90 days from the date on which the employee or spouse first becomes covered under the plan.  However, if a qualifying event occurs in the first 90 days of coverage, and before the general notice has been provided, only an election notice needs to be provided.

ii. The general notice may be provided in a summary plan description. Note that the summary plan description must be mailed and addressed to both the covered employee and the covered spouse to be valid notice to all qualified beneficiaries.

iii. The general notice may be delivered electronically if standards for electronic delivery are met.

iv. There are minimum content requirements for the general notice which may be met by providing a customized version of the model general notice provided with the final regulations.  Note that provision of the model notice previously published in ERISA Technical Release 86-2 (June 26, 1986) will not longer be considered to be good faith compliance with the requirements of the regulations.

v. The model general notice (also available in Spanish) can be found on the website of the DOL’s Employee Benefits Security Administration (the “EBSA,” formerly known as the Pension & Welfare Benefit Administration or “PWBA”) at: http://www.dol.gov/ebsa/compliance_assistance.html#section2.

2. Notice to Plan Administrator of Qualifying Event

a. By Employer

i. The employer must notify the plan administrator within 30 days of the following qualifying events:

(A) Termination or reduction in hours of employment;

(B) Death of employee;

(C) Employee entitled to Medicare; and

(D) Employer bankruptcy.

ii. The new regulations clarify that:

(A) If the plan provides for continuation coverage to begin with the date of loss of coverage, then the 30-day period in which the employer must notify the plan administrator must also begin with the date of the loss of coverage.  

(B) The employer must provide the plan administrator with enough information to determine the identity of the plan, the covered employee, the qualifying event and the date of the qualifying event.

b. By Qualified Beneficiary

i. The qualified beneficiary must notify the plan administrator within 60 days of the following qualifying events (or if later, loss of coverage):

(A) Divorce or legal separation; 

(B) Child’s loss of dependent status; or

(C) In the case of a disability determination by the Social Security Administration {“SSA”), the later of–

(1) The date of SSA determination;

(2) The date of the qualifying event;

(3) The date of the loss of coverage; or

(4) The date the qualified beneficiary is informed of the obligation to provide notice of the disability determination.

ii. The new regulations add the following requirements:

(A) Plans must establish reasonable procedures for qualified beneficiaries to provide these notices.

(1) Procedures will be deemed reasonable if provided in the summary plan description, specify who is designated to receive notices and specify the means qualified beneficiaries must use for giving notice and the required content of the notice.

(2) If the plan does not have reasonable procedures, the qualified beneficiary will be deemed to have provided the notice if specified information is provided to parties customarily in charge of the plan.

(B) The plan may require a form to be used for notices if the form is easily available to qualified beneficiaries without cost, and may require that specific information be provided.

(C) An incomplete notice that is otherwise timely cannot be rejected if it contains specified minimum information (identity of plan, the qualified beneficiaries, the qualifying event or disability determination, and the date on which it occurred), however the plan administrator can require that the missing information be provided.

(D) Qualified beneficiary’s notice period does not begin to run unless and until the plan has satisfied the general (initial) notice requirements. Note that it is through the provision of the general notice that qualified beneficiaries learn of their notice obligations, and if the plan administrator fails to provide the general notice, the qualified beneficiary cannot be expected to know what circumstances require him or her to give notice to the plan administrator, the time period during which the notice must be provided and the consequences of not providing timely notice.

(E) Plans cannot decline to provide the disability extension due to failure to provide a timely disability notice unless the affected qualified beneficiaries were adequately notified, in advance, of the notice obligation.

(F) If the plan provides for continuation coverage to begin with the date of loss of coverage, then the 60-day period in which the qualified beneficiary must notify the plan administrator must also begin with the date of the loss of coverage.

3. Notice to Qualified Beneficiary of Right to Elect COBRA

a. The plan administrator must provide notice of the qualified beneficiaries’ right to COBRA coverage within 14 days of receiving notice of a qualifying event.  If the employer and the plan administrator are the same entity, a combined 44-day period applies. Where notice is provided by the qualified beneficiary, the plan administrator only has 14 days to notify the qualified beneficiary of his or her right to elect COBRA, even if the employer and plan administrator are the same entity.

b. Under the new regulations there are minimum content requirements for the election notice which may be met by providing a customized version of the model election notice provided with the final regulations.  The model election notice (also available in Spanish) can be found on the EBSA website at: http://www.dol.gov/ebsa/compliance_assistance.html#section2 

4. New Notices

a. Notice of Ineligibility. The plan administrator must also notify the qualified beneficiary if the plan administrator receives a notice of a qualifying event from a participant or beneficiary and there is a determination that he or she is not eligible for continuation coverage.

b. Notice of Termination of COBRA Coverage

i. Prior Rule. Notice of termination of COBRA coverage was not specifically required.  However, it was recognized that there may be a fiduciary duty generally under ERISA to provide such notice.

ii. New Regulations. The new regulations explicitly provide that a notice must be provided to qualified beneficiaries in the event that the plan administrator terminates a period of continuation coverage before the end of its maximum duration.

5. Notice is generally deemed “furnished” on the date of mailing if sent by first-class, certified or Express Mail, or on the date of transmission if transmitted electronically.  One exception to this general rule is for notice from the qualified beneficiary to the plan administrator of a qualifying event, for purposes of starting the 14-day time limit to provide an election notice, is not deemed to be furnished to the plan administrator until the plan administrator actually receives it.

Compliance Tasks

· Update General and Election Notices
· Revise COBRA procedures for new notices (Determination of Ineligibility and Termination of COBRA Coverage)
· Review COBRA procedures for compliance with other provisions of the new regulations
· Establish reasonable procedures for notices from covered employees and qualified beneficiaries
· Update SPD to disclose procedures for notices from covered employees and qualified beneficiaries.
· Update SPD if using the SPD to provide the initial notice.
· Update plan documents if necessary.

B. Repeal of Senior Cal-COBRA

a. The Governor of California signed AB 254 on June 23, 2004, repealing the so-called “Senior Cal-COBRA” law effective January 1, 2005. “Senior Cal-COBRA” now must be offered only to individuals who meet the requirements before that date.  

b. “Senior Cal-COBRA” provides that–

i. Extended coverage must be provided to former employees who have:

(A) Reached age 60 or older on the date employment ends;

(B) Worked for the employer for the last five years; and

(C) Elected COBRA or Cal-COBRA coverage.

ii. The former employee may elect this coverage for his or her spouse. Surviving spouses and ex-spouses of qualified beneficiaries are also eligible for this extension.

iii. The premium for the extended coverage is 102% of the applicable premium for COBRA, 110% for Cal-COBRA, if adjusted for age.  If not adjusted for age, the premium is 213%.

iv. Coverage automatically ends on the date:

(A) The individual reaches age 65;

(B) The individual becomes covered under any other group health plan (regardless of whether that coverage is less valuable);

(C) The individual becomes entitled to Medicare;

(D) The employer ceases to maintain any group health plan; or

(E) For the spouse, five years from the date COBRA or Cal-COBRA was scheduled to end.  

Workers and Families Tax Relief Act of 2004

The Workers and Families Tax Relief Act of 2004 contained several provisions affecting benefits.

A. Uniform Definition of “Dependent” 

A uniform definition of “dependent” was established for purposes of the dependency exemption, the Child Tax Credit, the Earned Income Credit, the Dependent Care Tax Credit and head of household filing status beginning January 1, 2005. This affects the tax treatment of benefits provided to dependents who do not meet the new requirements, as well as reimbursement for their expenses under flexible spending accounts. 

1. Old Definition of Dependent

Prior to January 1, 2005, an individual would generally be a dependent for tax purposes if he or she was of a certain relationship to the taxpayer and the taxpayer provided more than half of the individual's financial support.

2. New Definition of Dependent

To be considered a “dependent,” the individual must be either a “qualifying child” or a “qualifying relative.”

a. Qualifying Child

To be a “qualifying child,” the individual must:

i. Be the taxpayer’s child (be of a specified relationship) and not be a dependent of another person;

ii. Be under the age of 19, or, for a full-time student, under the age of 24 (disabled children do not have to meet the maximum age requirement);
iii. Live in the taxpayer’s home for at least half the year; and

iv. Not provide more than half of his or her own financial support.

b. Qualifying Relative

To be a “qualifying relative,” the individual must:

v. Be the taxpayer’s child or grandchild, sibling, parent, grandparent, niece/nephew, aunt/uncle, in-law or any other member of the taxpayer’s household;

vi. Have less than $3,200 in earned income for 2005 (this earned income limit will be adjusted each year) (this requirement will only apply to coverage under the dependent care flexible spending account);
vii. Receive more than half of his or her support from the taxpayer; and

viii. Not be a qualifying child of the taxpayer or any other taxpayer.
ix. Code Sections 105 and 106 (per IRS Notice 2004-79), which apply to amounts received under accident and health plans and contributions by an employer to accident and health plans, apply the new definition, but excludes the earned income limit.  Accordingly, the earned income limit does not apply to dependent health coverage and health flexible spending account coverage.
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3. Participants Not Affected by the Change. 

Participants will not be affected by this change if they receive health coverage for their dependents or submit requests for reimbursement of qualifying expenses under health care or dependent care flexible spending accounts only for the following individuals:

a. Themselves;

b. Their spouse who lives with them; or 

c. Their children under the age of 19 who live with them more than half the year.

4. Participants Who Are Most Likely to Be Affected by the Change. 

Participants should review the new dependent criteria to see if it affects their specific situation. However, under the new rules, there are several situations where they may either lose or gain a dependent for tax purposes:

a. Divorced employees with children. Under the new rules, the child is the dependent of the person with whom he or she lives, not the one who provides the most financial support.  If custody is shared 50/50, the parent who has the larger income will be able to claim the dependent.

b. Grandparents with grandchildren living with them.  Because residency, not support, is the determining factor, the child is the dependent of the grandparent.

c. Participants who are supporting a relative living with them who earns more than $3,200 (in 2005).  For purposes of the dependent flexible spending account only, a “qualifying relative” must not earn more than the dollar amount specified for each year.  This would mean that participants who are caring for aging parents, for example, may not claim dependent care expense reimbursements under the dependent flexible spending account for the parent’s dependent care expenses.

d. Participants who live with their parents and their children. The new definition of “dependent” also removes the “head of household” rule, and therefore a taxpayer who lives with his or her parents can claim his or her children as dependents as long as the other requirements are met.

e. Participants with children who are full-time students and live at school. Because the primary factor for determining dependent status is now residency (as opposed to support), if a taxpayer’s child is away at school full-time, has established residency at the school location and rarely comes home, the child would most likely not be a “qualifying child.”  There is an exception for “temporarily away from home for school.” If the student lives in a dorm and comes home for vacations and breaks, he or she would still meet the residency requirement of a “qualifying child.”  If a child is away at school and does not meet the residency requirement for a “qualifying child,” he or she may still be considered a dependent for tax purposes if he or she meets the requirements of a “qualifying relative.” 

5. IRS Fact Sheet on “Qualifying Child.”
The IRS has posted a fact sheet on the defintion of “Qualifying Child” on its website at: http://www.irs.gov/newsroom/article/0,,id=133298,00.html
Compliance Tasks

· Review plan documents (health plan and flex plan) for definition of “dependent”
· Decide whether to change eligible dependent definition in health plan
· Make sure flex plan incorporates new definition generally and 105 definition for health flexible spending account
· Review flex plan forms, particularly flexible spending account reimbursement claim forms
· Notify participants of change 
· Update SPD, employee handbooks, other communications
B. Mental Health Parity Act Extended 

The Mental Health Parity Act (“MHPA”) prohibits a group health plan from applying a lower annual or aggregate lifetime dollar limit to mental health benefits than it applies to medical and surgical benefits. 

1. The MHPA was most recently scheduled to expire at the end of 2004. However, the Workers and Families Tax Relief Act of 2004 extends the MHPA provisions of ERISA and the Public Health Service Act to December 31, 2005.  

2. Excise taxes for failure to meet the Code’s MHPA requirements will not apply after December 31, 2003 and before October 4, 2004, as last year Congress extended the MHPA provisions of ERISA and the PHSA but not the Code.

C. Archer MSAs

The Archer MSA program, which expired on December 31, 2003, has been extended to December 31, 2005.

The California Insurance Equality Act (AB 2208):

Signed into law by the Governor of California on September 13, 2004, the California Insurance Equality Act (AB 2208) requires HMOs and insurers to provide equal coverage for registered domestic partners to the same extent, and subject to the same terms and conditions as, spousal coverage under the plan, if any. This law does not require employers to provide coverage for spouses or registered domestic partners. However, if the employer provides coverage for spouses, the employer will only be able to buy a plan that provides equal coverage for registered domestic partners.

D. Applicable Benefits

The California Insurance Equality Act applies to health coverage (HMO or insured) as well as all insured benefits regulated by the California Department of Insurance such as life and disability insurance. 

E. Effective Dates

The California Insurance Equality Act applies to all policies issued, amended, delivered or renewed on or after:

1. Health plans: January 2, 2005; 

2. All other insurance policies: January 1, 2005.

F. Permissible Documentation Requirements

The HMO or insurer may require a copy of the Declaration of Domestic Partnership filed with the Secretary of State or equivalent and notification of termination of the domestic partnership, but only if similar verification of marital status and dissolution of marriage is required for spousal coverage.

G. Taxation Issues:

3. Employee contributions for premiums paid for domestic partner coverage must be paid on an after-tax basis;

4. [image: image3..pict]Imputed income is attributed to the employee in an amount equal to the difference between the employee contribution and the fair market value of the group health plan coverage for the domestic partner; 

Example:

5. Effective January 1, 2002, for California state income tax purposes, the registered domestic partner is considered a spouse and the domestic partner health coverage receives the same tax treatment as spouse coverage (that is, employee contributions are paid on a before-state-income-tax basis and the “excess” value of the domestic partner coverage is not included in the income of the employee for state income tax purposes).

	Taxation of Spouse and Domestic Partner Coverage

	Coverage
	State Income Tax
	Federal Income Tax

	Spouse
	Non-taxable
	Non-taxable

	Registered Domestic Partner
	Non-taxable
	Taxable

	Other Domestic Partner
	Taxable
	Taxable

	Tax Dependent
	Non-taxable
	Non-taxable


H. COBRA

There are no Federal COBRA rights for domestic partners.

Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) 

I. Portability Final and Proposed Regulations

1.
Final Regulations

Final Regulations were issued on December 30, 2004.  They apply for plan years beginning on or after July 1, 2005. The final regulations largely implement the interim final regulations that were issued on April 1, 1997, with some clarification and a few changes of note:

a.
Definition of Dependent. “Dependent” means any individual who is or may become eligible for coverage under the terms of a group health plan because of a relationship to a participant.

b.
Un-Designated Preexisting Condition Exclusions. Plans and policies that contain pre-existing exclusions that are not designated as such must be deleted or comply with the HIPAA pre-existing condition requirements.  

Example:  a plan provision that provides coverage for accidental injury only if the injury occurred while covered under the plan.

c. General Notice of Pre-Existing Condition Exclusion.  

i. The final regulations specify that the general notice of pre-existing condition exclusion must be given with enrollment materials, or if no enrollment materials are provided, at the earliest date following a request for enrollment that the plan or insurer, acting in a reasonable and prompt manner, can provide the notice.

ii. The final regulations provide content requirements for this notice and sample language.

d. Determination of Creditable Coverage. The final regulations clarify that a plan or insurer may not impose any limit on the amount of time that an individual has to present a certificate or other evidence of creditable coverage.

e. Second Notice of Pre-existing Condition Exclusion.  The second notice is an individual notice letting the individual know the length of the pre-existing condition exclusion once creditable coverage has been applied. The final regulations provide new examples, illustrations and sample language.

f. Certificate of Creditable Coverage. 

i. The final regulations require an educational statement be included in the certificate of creditable coverage.

ii. The final regulations provide a model certificate of creditable coverage.

g. Procedures for Requesting Certificates.  The final regulations clarify that these procedures must be in writing.

h. Health Savings Accounts (“HSAs”). The final regulations clarify that HSAs that are not subject to ERISA are not subject to HIPAA portability rules, but the high-deductible health plan associated with the HSA is not exempt.

2.
Proposed Regulations

Comments on the proposed regulations must be received by the DOL on or before March 30, 2005. Highlights of the proposed regulations:

a. Tolling of the 63-day Break-In-Coverage Rule. The proposed regulations provide that the significant break in coverage (usually 63 days) is tolled in cases in which a certificate of creditable coverage is not provided on or before the day coverage ceases.  The significant-break-in-coverage period is tolled until a certificate is provided to a maximum of 44 days after the coverage ceases.

b. Content of Certificate of Creditable Coverage.  The proposed regulations would require the educational statement to discuss the Family and Medical Leave Act (“FMLA”).

c. Tolling of Special Enrollment Period.  Similar to (a) above, the 30-day period individuals have to request enrollment following a loss of eligibility in another plan, termination of employer contributions in another plan or exhaustion of COBRA coverage would be tolled up to the earlier of 44 days or until a certificate of creditable coverage is provided.  The 30-day period would run from that date.

d. Access to Special Enrollment. The proposed regulations clarify that an individual is only required to give written or oral notice within the 30-day notice period, not complete and submit all required enrollment materials.  However, the individual may be required to complete the enrollment materials within a reasonable period following the end of the special enrollment period.

e. FMLA. The proposed regulations provide that where an employee takes an FMLA leave and does not continue group health coverage–

i. The FMLA leave will not count towards a significant break in coverage for the individual or dependents; and

ii. if the individual (or dependent) experiences a loss of coverage that results in a special enrollment period and the individual does not return to work for the employer following the FMLA leave, the special enrollment period will not begin until the end of the FMLA leave, and the rules discussed above in item (c) regarding the tolling of the special enrollment period continue to operate.

J. Administrative Simplification Deadlines

1.
Security

HIPAA requires covered entities that maintain or transmit electronic PHI to maintain reasonable and appropriate administrative, technical, and physical safeguards to ensure the integrity and confidentiality of health information, to protect against reasonably anticipated threats or hazards to the security or the integrity of the information or unauthorized uses or disclosures of information, and to otherwise ensure their officers’ and employees’ compliance with the security standards.

a.
Deadline for Compliance. The HIPAA Security Rule must be implemented by April 20, 2005 (April 20, 2006 for small health plans).

b.
Overview of Security Requirements.  The HIPAA security rule established the standards and implementation specifications for PHI that is transmitted by, or maintained in, electronic media.  The security rule –

i. Covers the administrative, technical and physical security measures that covered entities are required to take with regard to maintenance and transmission of electronic PHI;

ii. Applies directly to covered entities (i.e. health plans, health care clearinghouses and health care providers that transmit certain health information electronically);

iii. Applies by contract to business associates of a covered entity and requires business associates to pass the obligations through to their agents and subcontractors that have access to PHI;

iv. Applies by plan amendment to group health plan sponsors that receive PHI (other than summary health information, enrollment and dis-enrollment information, and information disclosed pursuant to an authorization) from the plan and requires the plan sponsors to pass the obligations through to their agents and subcontractors that have access to the electronic PHI;

v. Is limited to electronic PHI only–it does not apply to non-electronic PHI or to electronic information that does not contain PHI;

vi. Requires covered entities (and by implication, business associates) to implement and maintain written policies and procedures, to maintain a written record of all actions, activities and assessments that are required to be documented, and to maintain this written documentation for at least six years from the later of the date of its creation or the date it was last in effect; and

vii. Establishes minimum security requirements, the violation of which can result in penalties of up to $100 per person per violation, up to a maximum of $25,000 for violations of a single standard during a calendar year.

c.
CMS Educational Materials. The Centers for Medicare & Medicaid Services (“CMS”) has posted the first in a series of educational materials providing guidance on the HIPAA security rule, called “Security 101 for Covered Entities” on its website at:

http://www.cms.hhs.gov/hipaa/hipaa2/education/default.asp

2.
Privacy

HIPAA’s privacy rules, a part of HIPAA’s administrative simplification provisions, impose requirements for the use and disclosure of protected health information (“PHI”) in various situations. In addition, individuals are entitled to certain rights with respect to their health information, and covered entities must provide privacy notices and implement certain administrative safeguards to protect the privacy of PHI.

a.
Deadline for Compliance. The deadline for most covered entities to comply with the privacy rules was April 14, 2003.  “Small health plans” were given an additional year to comply. The compliance deadline for small health plans was April 14, 2004. A small health plan is defined as a health plan with $5 million or less in annual receipts. “Receipts” are the receipts reported on federal tax returns, if applicable, or determined by proxy measures such as total premiums paid for fully-insured plans or total amount paid for health care claims for self-insured plans, or some combination thereof.

b.
Who Must Comply. The privacy rules apply to covered entities, which are health plans, health care clearinghouses and health care providers who perform certain electronic transactions.  While employers as plan sponsors are not directly regulated by the privacy rules, to the extent that they receive PHI from their health plans and insurers or are responsible for the plan’s compliance obligations, will be required to agree to comply with all or some of the privacy requirements.  Like plan sponsors, service providers are not directly regulated by the privacy rules, but will be required to comply with those rules under business associate agreements that provide for their compliance.

c.
Overview of the Privacy Rules.
i. Use and Disclosure Rules. All covered entities must obtain specific authorizations for most types of uses or disclosures of PHI other than uses and disclosures for treatment, payment, and health care operations.  Authorizations must be informed and voluntary, and they must meet specific technical requirements.  Some public policy exceptions apply. Special requirements (plan document and firewall) apply when a group health plan shares information with a plan sponsor.

ii. Individual Rights, Including Privacy Notice. Individuals including plan participants, must be able to access their records and request changes, and they have the right to receive an accounting of disclosures other than disclosures for treatment, payment and health care operations or disclosures made to the individuals themselves or pursuant to an authorization. Providers and health plans must provide to individuals a notice of the entity’s privacy practices.  When a plan is fully insured, the primary notice obligation is imposed on the insurer, not the group health plan.

iii. Administrative Safeguards. Covered entities must implement written privacy procedures and appropriate safeguards.  Specific requirements include designating a privacy official, training employees, establishing a process by which patients can lodge complaints, and developing  a system of sanctions for those who violate the rules. Covered entities must refrain from intimidating or retaliatory acts, and they cannot require a waiver of HIPAA privacy rights.

3.
Electronic Transaction Standards

HIPAA provides required standards for electronic transactions (called “EDI Standards”) as a part of HIPAA’s administrative simplification provisions.  These standards for electronic transactions are designed to reduce health care costs by encouraging the use of electronic data interchange (“EDI”), standardizing the electronic processing of health care claims and improving communication in the health care industry. While the EDI Standards do not directly apply to employers performing employer functions, employers as health plan sponsors need to ensure that their plans and/or their plan’s business associates are able to conduct standard transactions (that is, covered transactions which are conducted using the EDI Standards). 

a.
Deadline for Compliance. HIPAA originally imposed an implementation date for EDI Standards of October 16, 2002.  Small health plans (those with less than $5 million in annual receipts) were given an additional year to comply. Covered entities that submitted a compliance plan to Health and Human Services were given a one-year extension to October 16, 2003

b.
Who Must Comply. The final regulations require that a covered entity (that is a health plan, a health care clearinghouse, or health care provider) engaging in any of the covered transactions (described below) must comply with the EDI Standards. Additionally, a business associate (such as a third-party administrator) performing a covered transaction on behalf of a covered entity must comply with the EDI Standards and it is the covered entity’s obligation to impose these requirements on the business associate by contract. In addition, the covered entity may enter into agreements with “trading partners.” A trading partner agreement is an agreement related to the exchange of information in electronic form between each party to the agreement. A trading partner is not necessarily a business associate.

c.
Covered Transactions. The HIPAA EDI Standards do not apply to all electronic transactions.  Only the following transactions are subject to the EDI Standards (called “covered transactions”):

i. Health care claims or equivalent encounter information;

ii. Health care payment and remittance advice;

iii. Coordination of benefits;

iv. Health care claim status;

v. Enrollment and dis-enrollment in a health plan;

vi. Eligibility for a health plan;

vii. Health plan premium payments;

viii. Referral certification and authorization;

ix. First report of injury; and 

x. Health claims attachments.

Uniformed Services Employment and Reemployment Rights Act (“USERRA”) 

K. Proposed Regulations

The DOL has issued proposed regulations to implement the requirements of USERRA.  Some of the key provisions that affect health and welfare plans are:

1.
USERRA Generally

USERRA requires employers to give employees who are absent from employment for service in the uniformed services certain health plan continuation and reinstatement rights. Proposed regulations were issued September 20, 2004.

2.
Continuation Requirements

Under USERRA, a health plan must give an employee who is absent from employment for uniformed service the right to continue coverage for 18 months or the period of service, whichever is less. When the leave exceeds 30 days, the employee may be required to pay 102 percent of the full premium under the plan (if the leave is less than 31 days, then the employer must pay its share of the premium). But USERRA does not establish specific procedures for electing to continue coverage for paying for such coverage. The proposed regulations provide that health plan administrators may develop reasonable requirements addressing how to elect continued health plan coverage, consistent with the plan’s terms and with USERRA’s exceptions to the requirement that advance notice be given of service in the uniformed services (e.g. a service member cannot be precluded from electing coverage under circumstances in which it is impossible or unreasonable to make a timely election). Likewise, administrators are permitted by the proposed regulations to “develop reasonable procedures for payment, consistent with the terms of the plan.” The DOL has requested comments as to (1) whether allowing administrators latitude to develop their own election procedures best effectuates USERRA’s purpose; (2) whether instead the final regulations should establish a date by which coverage must be elected; and (3) whether a service member should be permitted to delay making an election in some circumstances.

3.
Reinstatement Requirements

Under USERRA, any health coverage that lapses during a service member’s absence for uniformed service must be reinstated upon the employee’s return.  No exclusion or waiting period may be imposed if one would not have been imposed had coverage not terminated by reason of such service.  The proposed regulations provide that an employer may allow a service member to delay reinstatement of health plan coverage until a date that is later than the date of reemployment, but the employer is not required to do so.  The DOL has asked for comments as to whether an employee who his permitted to delay reinstatement of coverage in this manner should be subject to an exclusion or waiting period.

4.
Interaction with COBRA

The preamble to the proposed regulations mentions that USERRA’s continuation requirements are similar but not identical to COBRA’s requirements.  Employers and plan administrators should keep in mind that an employee’s absence for service in the uniformed services may trigger rights under both statutes; in such cases, employees (and their dependents, if applicable) are entitled to protection under the law that provides the most favorable benefit.

L. Veterans Benefits Improvement Act of 2004

The Veterans Benefits Improvement Act of 2004 was signed on December 10, 2004 and applies to elections to continue health plan coverage under USERRA made on or after that date.  The law makes the following significant changes:

1.
The maximum period for continuation coverage under USERRA is extended from 18 months to 24 months; and

2.
Employers must notify employees of their rights and obligations under USERRA using a notice to be provided by the DOL no later than March 10, 2005.  The notice may be posted in the places employee notices are customarily posted.
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